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HEADQUARTERS EIGHTH ARMY 
United States Army- 
Office of the Staff Judge Advocate 


/ 

r / ./ 




Yokohama, Japan 
13 August 1948 


UNITED STATES OF AMERICA VS MASAFUMI SUGI 
Review of the Staff Judge Advocate 

1. The attached record of trial of Masafumi Sugi at Yokohama, Japan, from 
2? March to 4 April 1947 by a Military Commission appointed by paragraph 12, 
Special Orders No, 64, Headquarters'Eighth Army, dated'18 March 1947, amended by 
paragraph 16, Special Orders No. 67, this headquarters, dated 21 March 1947, 
having been referred to the Staff Judge Advocate, this review thereof is submitted 
to the Commanding General. 


Personal Data Concerning Accused 




Sugi 


NAME: Masafumi 
AGE: 26 

RESIDENCE: Kumamoto-ken, Kamoto-gun, 
Ochira-mura, Osaka, Aira 
MARITAL STATUS: Single 
RELATIVES: 

sisters 
EDUCATION: 

school 
VOCATION: 


Father, mother, two 
Graduated from business 


Clerk 


DATE OF CONFINEMENT: 15 May 1946 
DATE OF ARRAIGNMENT: 27 March 1947 
PLACE OF TP.LAL: Yokohama, Japan 
PERIOD OF TRIAL: 27 March to 4 April 
1947 

DATE OF SENTENCE: 4 April 1947 
SENTENCE: CHL for forty (40) years 
CLE’fENCY PECO”TENDED BY COMMISSION: 

No 


MILITARY. CAREER: None 


2. Synopsis of Charges, Pleas, Findings, Legal Sufficiency and Sentence: 


Charge an d Specifications : 

Charge: Between 1 August 1944 and 
15 .August . 1945, at Fukuoka POW Camp 
; flO (Ifter changed to $1), Futase, 
Kyushu, accused, then a Japanese 
civilian' employee the Armed Forces 
of Japan, while Japan was at war with 
the United States of .American and its 
Allies, did violate the Laws and Customs 
of War. 

Sp 1: In the month of January 1945, 
at or near Fukuoka POW Camp No. 10 
(later'changed to No. 7), Futase, 

Kyushu, Japan, accused did willfully 
and unlawfully mistreat and abuse 
Sgt. Hubert Seal, an American F' r , by 
striking, kicking and otherwise abusing 
him. 

Sp 2: In the month of February 1945, 
accused did willfully and unlawfully 
mistreat and abuse Pvt. First Class 
M. P. Chariton, an American PW, by 
striking, kicking and otherwise abusing 
him. 


Pleas 


Findings 


Legally 

Sustained 


NG Guilty 

except the words and 
figures, 15 August 1945, 
substituting therefor 
the words and figures 
27 June 1945; of the 
excepted words. Not 
Guilty; of the substituted 
words. Guilty 

NG G 


NG Guilty, 

except the word "kicking"; 
of the excepted word. Not 
Guilty. 
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Sp 3: Between the months of August - 
1944 and August 1945, accused did 
willfully and unlawfully mistreat and 
abuse Sgt.- Felix James Me Cool, an ' 
;_merican FT, by beating, kicking, and 
otherwise abusing him*i 


Sp, 4i During the month of October 
1944, accused did willfully and un¬ 
lawfully mistreat and abuse Sgt. Felix 
James McCool, an American FT, by. stamp¬ 
ing upon said Prisoner f s injured foot 
and otherwise abusing him. 

Sp 5: On or about 6 August 1944, 
accused did willfully and unlawfully 
mistreat and abuse Pharmacist's Hate 
Third‘Glass•Thomas E. Locklear, an 
American?™, by beating, kicking and 
otherwise abusing him. 

, . V • 

Sp 6: During November 1944, accused 
did willfully and unlawfully mistreat 
and abuse Corp; Donald B, Eshlemam,' 
an Meric an FT, by beating, kicking, 
seriously injuring and otherwise 
abusing him. 

Sp ?: On or about 15 August 1944, 
accused did willfully and unlawfully 
raistreat'pnd abuse Corp.'Clarence A. 
Thompson, an Meric an, PT, by beating 
arid otherwise abusing him. 

Sp, 8: Betweeni August 1944 and 
15 August 1945, accused did willfully 
and unlawfully mistreat and'abuse 
Cecil Green, an Meric an P T ‘ r , by 
striking and otherwise abusing him. 


Sp 9: Between'l August 1944 and 
15, .August 1945, accused did willfully ' 
and unlawfully'force Ernest G. Packard, 
an American FT, and Brigadier E. 
Hirtlemann, a Dutch P rr , to falsify 
camp hospital records against their 
wri.ll-under threa.ts of bodily ham, 
by making Packard and Srtlemann sign, 
subscribe and otherwise, cause other 
Prisoners' names to be affixed on 
hospital records and to, affix their 
own fingerprints to such records, with 
a design to hide from, mislead■ and 
deceive Allied and Neutral authorities 
with respect to said records. 

Sp 10: Between 1 .August 1944 arid 
15 1 August 1945, accused did willfully 
and unlawfully mistreat and abuse 
J. Newton Johns, ,&n .Merican F' r , by 
slapping, kicking, knocking Johns to 
the ground and otherwise abusing him. 


Guil ty, " 

except'the words and figures, 
August, 1945, substituting 
therefor the words and figures, 
June,'1945} of the excepted 
words, Not Guilty; of the sub¬ 
stituted words. Guilty. 

Nolle prossed. 


NG Guilty, 

except the words and figures, 

15 Aiugust, 1945, substituting • 
therefor the words and figures, 
27 June 1945} of the excepted 
■words. Not Guilty; of the 
substituted words. Guilty. 

N! Guilty, 

except the v«ords and figures, 

15 August, 1945, substituting ' 
therefor the words and figures, 
27 June 1945; of the excepted 
words. Mot Guilty; of the sub¬ 
stituted words. Guilty. 


NG Guilty, 

except the words and figures, 
15 A.ugust 1945, substituting ' 
therefor the vords and figures, 
27 June 1945; of the excepted 
words. Not Guilty; of the sub¬ 
stituted words. Guilty. 
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Sp 11: On or about 12 February 1945, NO G 

accused did willfully and unlawfully ' 
mistreat and abuse Shedric W. Stephens,, 
an American F7, and two unidentified 
Dutch F ,r »s, by beating and otherwise 
abusing them. 

Sp 12: On or about 4 April 1945, NO Guilty,- 

accused did willfully.and unlawfully except the words, "lose 

mistreat and abuse Earl V. Gould, an consciousness and otherwise 

American Ffy, by tvdsting his broken abusing h im ";'substituting 

arm -’ thereby further injuring Gould 1 s therefor the words, "almost 

ai'in and causing him to lose conscious- lose consciousness”; of the 

ness, and otherwise abusing him, excepted words, Not Guilty; 

of the substituted words, 
Guilty. 

Sp 13: On or about 1 August 1945, NG NG 

accused did willfully and' unlawfully 
mistreat and abuse Mike Oss, an Amer¬ 
ican PW, by beating and knocking him 
to the ground and otherwise abusing 
him. 

Sp 14: In or'about the month of NG G 

November 1944, accused did willfully 
and unlawfully mistreat and abuse 
John W.'St Clair, an .American FI, by 
beating, kicking and otherwise abusing 
him. 

Sp 15: In or about the months of NG G 

October and November 1944, accused 
did willfully and unlawfully mistreat 
and abuse A. J, Morgan, an American 
FI, by forcing him to stand at attention 
with his hands over his head for a 
long period of time and otherwise 
abusing him. 

, Sp 16: Between 1 August 1944 and NG NG 

15 August 1945, accused did willfully 
and unlawfully withhold and deny the 
use of available Red Cross and other 
medical supplies and medicines to the 
Allied F' T, s, thereby contributing to 
; their illness, retarding their re¬ 
covery and contributing to their 
deaths. . 

Sp 17: Between 1 August 1944 and NG 

15 August 1945, accused did willfully 
and unlawfully mistreat numerous 
Allied FI's, by beating and othervn.se 
abusing them. 

NOTE: Because a rehearing of this case is necessary the synopsis of the 
evidence is omitted. 

3. Opinion : 

The Commission had jurisdiction over the accused and of the offenses 
alleged,- There is no evidence that the accused was not sane at the time of 
the alleged commission of the offenses and at the time of trial. Except as 
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is hereina-fter mentioned he-was given a fair trial, was ably defended by 
competent counsel, produced witnesses in his own defense, took the stand 
and testified in his own behalf find was given ample opportunity to cross.- 
examine the witnesses viho testified against him. r 

The defense, after"being asked if it desired to challenge any member 
of the Commission for cause, endeavored to obtain an answer to the following: 

Had the experiences of the members of the Commission or the exper¬ 
iences of people close to them been such as to predispose them in a manner 
that they could not sit and decide the issues fairly and without Drejudice 
(R. 2-3). 

The President, who was also Law lumber, answered as follows: 

"Mr. Counsel, at this time you majr ask the Commission" j 

if any member of the Commission is prejudiced, bia_sed, 

has personal interest in,, has investigated, or vail be 

a. witness in this, case, or whether he has formed an 

opinion as to the guilt or innocence of the accused 

or is aware of any facts he believes to be a ground of 

challenge. So state those facts in order that he may 

be excused or challenged. You may ask the Commission 

those questions in that manner; the Commission will 

not be put on board here ( voir dire ) 11 (R. 3). 

Despite the efforts of counsel for the defense to be permitted to 
propound questions which might enlighten him as to whether any member might 
possess any prejudice, the President further stated: 

- "I announced a. moment ago the ruling of this Commission. 

I have been patient and allowed you to have your say. 

This Commission will not be put on board here ( voir dire ). 

You may ask this Commission as I stated before, if any 
member has any knowledge of the facts or is prejudiced 
or biased or will be a witness. So announce so that he 
may be excused or challenged." (R. 3). 

Upon being asked vhether he had any challenges for cause the defense 

replied: 

"Sir, vs feel we cannot state whether we have any 
challenges for cause because we feel that we have 
been barred from determining whether any challenge 
for cause exists." (R. 3). 

At this point the prosecution was asked by the President whether 
it was ready to proceed and, when an affirmative answer was given, he 
announced that the Commission would be sworn (R. 3). 

The Reviewing Authority has previously passed upon the matter of 
refusing the defense to ask certain.questions on voir dire examination of 
the members of the Commission. In a case in which the facts parallel those 
in the present hearing, the approved review states: 

"The Regulations Governing the Trials of Accused ’Tar 
Criminals, dated 5 December 1945, promulgated by the 
Supreme Commander for the Allied Powers, provide: 

"3(c) Qualifications. The convening authority shall 
appoint to the commission persons whom he determines 
to be competent to perform the duties involved and' 
not disqualified bv personal interest or prejudice, 
provided that no person shall be appointed to hear 
a case which he personally investigated, nor if he 
is required as a witness in that case." The convening 

i 
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authority, in Rules of Procedure and Outline of Pro¬ 
cedure for Trials of Accused War Criminals, promulgated 
5 February 1.94-6, Headquarters Eighth Army, provides__ - 
under Section II for the right of challenge for cause, 
as a part of its procedure to determine if the appointed 
members of the commission are not disqualified by personal 
interest or prejudice, or for any other reason. The 
appointisent as a member of a commission is conditioned 
upon a possible showing at the proper time that a cause 
for challenge exists. The defense had a right to challenge 
for cause, and exercised this right by indicating its de¬ 
sire to question the members with a view to challenging 
for cause-. No set formal wording of the challenge is 
necessary. Enough was said by the defense to indicate 
its clear intention. The Commission was in error in re¬ 
fusing to permit a proper reasonable examination of its 
members to discover any basis for challenge for cause. 

This case should be remanded for a new hearing before 
I a new military commission as provided under paragraph 5h 
i of the Regulations Governing' the Trials of Accused "Tar 
Criminals, supra . In view of this error, tvhich is con¬ 
sidered fatal, it is considered unnecessary to comment 
upon the weight to be given the evidence in the case." 

(Review, P 9, United States vs. Namba, Docket No. 149). 

The Eighth ;rmy Judge .Advocate stated, in concurring in the above 
cited Namba case (P 10-11): 

"The right of challenge for cause is fundamental in all 

judicial tribunals of civilized peoples . No 

challenge can be intelligently made without reasonable 
inquiry as to grounds therefor." 

It is considered in the present case the defense was so restricted ' 
as to what questions might be asked on voir dire as to amount to fatal error, 
and the accused was so denied his fundamental rights as to require that he 
be accorded a. new hearing before a, new Commission. 

The Commission properly denied the motion of the defense to strike 
Specific a. tion 17, (Omnibus Specification) of the charge (R, 9). The arguments 
of the defense in support of the motion (R, 6-9) have been passed on by the ' 
Reviewing Authority in past cases* Such specifications, though inartificial, 
constitute a proper pleading (United States of America vs. Nichizawa, Case 
Docket No. 46; United States of America vs, Namba, Case Docket No. 149; 

United States of America vs, Adachi, Case Docket No, 80; United States of 
America vs. Shiozawa, Case Docket No. 54; United States of America vs. Yanaru, 
Case Docket No, 84; United States of America vs. Takehashi et al, Case Docket 
No. 91; United States of America vs.'Ito et al. Case Docket No. 138; United 
States of America vs. Nakajima et al, Case Docket Mo,. 128; United States of 
America vs. Sato et al, Case Docket No. 56). 

The defense motion to strike all parts of the specifications against 
the accused which refer to other than American prisoners of war, on the 
grounds of lack of jurisdiction of" the Commission over other than Americans, 
was properly denied (R. 10-15). .The Reviewing Authority has held that the 
commissions have this jurisdiction (United States of America vs. Yanaru, Docket 
No. 84; United States of America vs. Kancko and Uchida, Docket No. 76;, United 
States of America. vs. Kato, Case Docket No. 124; United States of America v?. 
Takehashi et al, Case Docket No. 91; United States of America vs. Nakajima 
et al. Case Docket No. 128; United States of America vs, Sato et al, Case*" 
DoQket No, 56). 

The motion by the. defense to strike Specification 15 was properly 
denied (R. 17-18). The contention of the defense is that forcing a prisoner 
to stand at attention for a long period of time with his hands over his head 
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is not a war crime. Such acts amount to corporal punishment and abuse of the' 
prisoner on whom they were .allegedly practiced. Under the Geneva Prisoner of 
T ‘ T ar Convention Rules, .Chapter 6, Article 46, any form of corporal punishment 
and any form of cruelty is forbidden, ' 

The President refused to advise defense witnesses. Dr. Yoshikawa 
Suenaga and Siiyoshi Sakai, of their right to refuse to answer .any question that 
might tend to incriminate them (R. 73, 126), • Both witnesses were at the time 
being confined in Sugamo Prison and had hot been- tried before a Commission. 

I The President stated that, it is a personal privilege the witness has and it is 
! not required that the commission or counsel inform him of his rights (R. 73). 

I It is obvious'that the Japanese are not familiar with the rights they might have 
/ under our system of jurisprudence, In‘'the present caseastoihetwp vdtness.es, be¬ 
cause of the fact that they were being confined at Sugamo Prison, at least as 
suspected war criminals, it is considered that they should have been advised 
of their rights. In all probability they felt as though they were compelled to 
answer each question asked them, whether it tended to incriminate them or not, 
because of, the form of Japanese oath they had taken to tell the truth on the 
stand. Thus, to'compel these witnesses to give answers which might tend to 
incriminate them, and to be used against them in the event of their own trials, 
would be contrary‘to the spirit and protective features of the Rules of Procedure, 
They should have been advised that they were not required to answer any,question 
which might tend'to incriminate them, except as provided by the rules for pur¬ 
poses of identification. 

The President (Law Member) refused to admit hearsay evidence (R, 60, 
63 ), and stated that he could not find a provision in SCAP rules where it is 
admissible (R, 63 ). Hearsay may be admitted under paragraphed of the SCAP 
Regulations Governing the Trials of Accused v , r ar Criminals which, provides that 
"the commission shall admit such evidence as in its opinion would be of assist¬ 
ance in proving or disproving the charge, or such as in the commission's opinion 
would have probative value in the mind of a reasonable man," 

4. Recommendations : 

The Commission sentenced the accused to confinement at hard labor 
for forty (40) years. 

There are no letters of clemency from any member of the .Commission, 

The letters of clemency from others have been read and considered. 

Accused was confined 15 May 1946, went to trial 27 March 1947, and 
was sentenced 4 April 1947. 

It is recommended that the defense motion that'^the case be remanded 
for a new hearing before a new military commission be granted. 

5. Action ; 

A form of action designed to carry this recommendation into effect 
is attached hereto. 


PAUL E. SPURLOCK 
Reviewer 

Judge Advocate Section 

I concur. 


ALLAN R, BRO’VNE 
Lt Colonel JAGD 
Army Judge Advocate 
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